Doris Beaver’s

EYE ON GILPIN COUNTY . . . 




February 14, 2011
BRANNAN SAND AND GRAVEL finale . . . . 


On February 8, 2011, Judge Jack W. Berryhill entered the final ruling in the Brannan Sand and Gravel “Brannan” lawsuit against Gilpin County, et al.  The remaining claims (the second, third and fourth were dismissed,) and the Motions for Summary Judgment filed by the County, Intervenors City of Black Hawk and Shack West, L.L.C. were granted.  

On September 28, 2010, Judge Berryhill ruled against Brannan on its first claim for relief – that the Board of County Commissioners exceeded its jurisdiction and/or abused its discretion, identified as “Certiorari Review under Colorado Rules of Civil Procedure 106(a)(4),” referred to hereinafter as the 106 Review or 106 Order.  


That Order essentially gutted the case, but left the second, third and fourth claims for later disposition.  


Judge Berryhill recapped his 106 Order this way:  

1) The Zoning Regulations are valid and sufficiently definite;

2) The Zoning Regulations vest discretion in the County Commissioners to approve or deny Brannan’s SUR Permit application; 

3) The County Commissioners interpretation of the Zoning Regulations was reasonable; 

4) The record contained overwhelming evidence to support the County Commissioners’ decision to deny Brannan’s SUR Permit application; and

5) Brannan’s MLRB permit and CDOT permit do not preempt the County Commissioners’ discretion to deny Brannan’s SUR Permit application.  


Judge Berryhill’s Analysis opened with this statement:  “Under C.R.C.P. 56h, Brannan’s second claim (the OML Claim), third (the 1983 Claim), and fourth (the Declaratory Claim) claims for relief are DISMISSED as a matter of law,” and ended by stating, It is Now Ordered that summary judgment enters in favor of the County Defendants and intervenors.    


Next week, the details of Judge Berryhill’s Order.    

Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  
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